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FIVE MEMBERS, AND NO MORE, FOR AN EFFICIENT 
HIGHEST COURT 





256—that i 1 plach f I f 


to work on another bench 
When, then, is a highest u 


partial guarantee that false views will be out 
pact enough to permit of so full a discussio 
be exposed and moreover small enough as not 
mon standards of economy? It is the view of R e Pound 
Emeritus of Harvard Law School (and Dean Pound 
highest courtiof Nebraska), that “three judg 
tor consultation after argument and before preparati fan opin 
ion. Where more sit there is likely to be a ynsult tl 
prepared opinion rather than on the ise. Tl 
judge decisions’, he writes is due prin ] 
of judges sitting on each se. most of them é 
difficulty That the bar is abundantly istifie 
an appellate court’s passing simply on the le 
an opinion written by one judge, v 
centrated study of the case itself es witho yi W 
informed—though we hesitate to say it it is 
that, bearing out Dean Pound’s opinion, the practice 
Court of Errors is to assign only three of its membe 
centrated study of a case. Three is an ideal numb t d work 


together 
We adopt here the opinion of Dean Pound, el ex 





pressed, that “five” are enough “on the ultimate 
And it need hardly be added that the number 
court should be inscribed into the constitution 
In 18 states of the United States, the highest 
state is permitted by constitution or statute to sit 
divisions, though in practice a design for a “division: highest 
court rarely works and actually only in 5 states does the urt s 
sit. Of the remaining 30 states, 1 (New Jersey) has 16 members 


its highest court; 2 have eight members thereon; 8 have seve 
members; 2 have six members; 14 have five members: and 3 have 
three members. “In England”, writes Dean Pound, “until the last 
third of the ninetennths, century, three Lords sat habitually 





writs of errors and appeals in the House of Lord n- 
bers of the Judicial Committee of the P e com- 
monly sat in the ultimate court of review for lo $ 
and dominions. In exceptionally grave constitutional cases f 


have sometimes sat. Five commonly sit in appeals in the House of 
lords today, three sit in appeals in the Court of Appeal, and three 


in even the most serious criminal cases in the Court of Criminal 
Appeals” 

Practical considerations have turned many lawyers to the 
view that there should be seven upon New Jersey's highest 





court. By suc’ lawyers it is argued that there are now one Chan- 


cellor and nine Supreme Court Justices to be taken care of upon a 
reconstruction of the courts and that there would be fewer demo- 
tions and hence a less painful reconstruction, if the number on 
the highest court were larger. But a demotion of three me it 
ten will infect the three with an embittering sting; while if the 
court were but five in number, the demotion of five out of ten 
would be so necessary a result of a new efficiency, and would 
involve so large a number of demotions, as to draw the sting. And 
quite beyond all that, we should mind that we are dealing with a 
constitution to last us years. Not present personalities, but great 
efficiencies are our chief concern. A.C. C 
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ase was given retroactive effect, 
and the construction of a statute 
invc g contract rights where 


the overruling case was given 


be tak- 


prospective effect—n nay 


legal interests may warrant one 
polar grouping; other cases the 


: ‘polar grouping. Tort cases 
property rights, such 

and trespass to 
land ares chattels, and perhaps 
those volving libel, slander, 
and malicious prosecution should 
-onstitute the law until over- 
ruled, the overruling case 
having prospective effect. 
A case overruling an earlier tort 


case involving negligence to pro- 





ing 





S conversion 


with 


only 


no 


perty or person could be given 
retroactive effect.*” To illustrate. 
Assume that under the law of 
tl forum a plaintiff has the 
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duty in respect of public schools.” 
Six years later the Burnet case 
was properly overruled.** But 
here is a situation where the 
irt, although it did not, might 
é n its overruling case 
y prospective effect; at nese 
that problem should nag beer 


onsidered.3+ Undoubtedly 


nany 
c ewan cases can proper- 

be overruled with retroactive 
ffect, as where ; state or federal 
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cable revenue act. Eisner v. 
Macomber*‘® had ruied in 
| that such a dividend was not in- 
come within the meaning of the 
| Sixteenth Amendment—in other 
words, that Cong could not 
nstitutionally tax such a divi- 
dend as in come. In 1936 Congress 
$115 (f) (1) of the In- 
ternal eosin nue Code in the form 
‘in which it 
Act: “A distribution made by 
corporation its shareholders 
in its stock or in rights to ac- 
quire its stock shall not be treat- 
ed as a dividend to the extent 


ress 


enacted 


to 


that it does not constitute in- 
ome to the shareholder within 


the meaning of the Sixteenth 
Amendment to the Constitution.” 
In the Helvering case the Gov- 
ernment contended that 

Macomber should be over- 
ruled, and that §115 (f) (1) 

nstrued to tax the stock divi- 
nd in question. But the maj- 
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